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IMPORTANT INSURANCE CASES 
BEFORE THE 
UNITED STATES SUPREME COURT 


Three important insurance cases have recently been 
docketed in the United States Supreme Court. Yesterday the 
Court denied certiorari in one of these. No action has yet 
been taken on the others. A brief summarization of the cases 
appears below: 


Payment of Insurance Proceeds 


By the terms of a mortgage, the mortgagor was required 
to furnish fire insurance on the property in the amount of the 
loan. The Royal Insurance Company issued a policy, stipulat- 
ing that the proceeds should be paid to the mortgagee as its 
interest might appear. The property was destroyed by fire 
and, without the consent or authorization of the mortgagee, 
The Steel Built Homes, Inc., with the authorization of the 
mortgagor, restored the property. The Ohio Supreme Court 
held that the insurance proceeds were the property of the 
mortgagee. In the Supreme Court it was contended that the 
Ohio Supreme Court was in error in holding The Steel Built 
Homes, Inc., to be a mere volunteer without any legal interest 
in the insurance proceeds. (State of Ohio ex rel. Green v. 
King et al. Certiorari denied, January 16, 1939.) 


Notice of Automobile Accident 


The petitioner issued a policy of automobile liability insur- 
ance to Sammons. On November 7, 1937, the insured was 
engaged in an accident which he did not report to the insurer 
until January 17, 1938. The petitioner replied that because 
of the delay in reportin s the accident, any investigation which 
it might make was under complete reservation of its rights. 
In February, 1938, the petitioner denied liability because of 
the delay. The petitioner instituted this suit for a declaratory 
————_ of its liability under the policy. The lower court 

eld the petitioner liable under the policy and the suit has 
been carried to the Supreme Court on the contention that the 
insured did not comply with the terms of the policy in giving 
mo of the accident. (Maryland Casualty éo. v. Sammons 
eta 


Cancellation of Policy 


Petitioner’s intestate assigned three policies to a bank, 
intending the ay to be collateral security. The bank 
obtained loans on th oo failed to pay the premiums, and 


the insurer cancelled Policies without notice to the insured. 
Upon the death of the insured, demand for payment was made 
but the insurer refused to pay. The lower courts upheld the 
insurer and the petitioner contends that this ruling was error. 
(Brown et al. v. New York Life Insurance Co.) 
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FIRE AND CASUALTY 


Assignment of Policy.—Under an Oklahoma statute, a local 
agent for a foreign insurance company is held to have 
power to issue policies, even though it is expressly provided 
in the policy that it shall not be valid until countersigned 
at the home office. Therefore, since an assignment is, in 
effect, a new contract which incorporates the terms of the 
old, the local agent’s consent to an assignment has been 


held valid. (Okla, Supreme Ct.).. .[ 300,012, 


Explosion.—Defendants delivered to the plaintiff an inflam- 
mable liquid which exploded and caused the death of 
plaintiff's wife. It was for the jury to determine whether 
under all the transactions and circumstances the manner 
of making deliveries constituted negligence. (Ark. Supreme 
Ct.).. .§ 300,011. 


NEGLIGENCE 
(Other than Automobile) 


Agent’s Authority to Vaccinate Hogs.—Where hogs are neg- 
ligently vaccinated, whether or not there was an agency 
relationship depends on authorization, either actual or im- 
plied in fact. (Minn. Supreme Ct.).. .{ 400,059 


Violation of City Ordinance.—When plaintiff was burned by 
a stream of scalding water, both the lessor of the building 
who had installed plumbing fixtures in violation of a city 
ordinance, and the lessee of the building who negligently 
maintained a water heater therein, were held guilty of 
concurrent negligence. (Cal. App. Ct.).. . J] 400,052. 


Immunity of Governmental Agency.—When a governmental 
agency acts in a proprietary capacity in reference to refi- 
nancing mortgages, it assumes the duty of exercising rea- 
sonable care in the management of the property, and cannot 
claim immunity from liability. (N. Y. App. Div.) . . .] 400,055. 


Landlord and Tenant.—Plaintiff-tenant slipped on a decayed 
board and received a sliver in his thumb which caused an 
infection and the loss of the arm. The fact that the rent 
was reduced prior to this time did not create a new tenancy 
or change the standard of maintenance. (Mass. Supreme 
Jud. Ct.). . . J 400,064 


Contributory Negligence in Switchyard Injury.—Where the 
plaintiff was confronted with the necessity of choosing 
between the dangerous course of climbing over the coupling 
between two freight cars and the less dangerous course of 
walking around the cars, it was his duty to choose the 
latter. (Kan. Supreme Ct.).. .§ 400,072. 


Cause of Action.—In an action against the owner of an apart- 
ment building for injuries sustained when the faucet on the 
showers broke, an allegation that the premises were in the 
exclusive control of the defendants, with well-pleaded alle- 
gations of negligence and proximate cause, states a cause 
of action. (Ohio Ct. of App.).. . J 400,062. 


Nuisance Premises.—Where a landlord re-rents premises that 
constitute a nuisance, such action is authorization for the 
continuance of the nuisance and the landlord is responsible 
for injury resulting therefrom. (Mass. Supreme Jud. Ct.) 


Tennis Court.—In action to recover for personal injuries 
caused by fall on pebbles and hard surface of a tennis cou 
there can be no recovery where the plaintiff fell back of the 
service line where there were no pebbles. (N. Y. App. Diy.) 


.. 400,061. 


Unwholesome Food.—Plaintiff as agent for his wife purchased 
food from defendant which was unwholesome. A recovery 
in tort is available, but not on a theory of implied warranty 
which is limited to parties and privities and is based on 


contract. (Conn. Supreme Ct. of Errors.).. .] 400,068. 


Anticipated Danger.—Plaintiff-minor was injured by a rope 
attached to a boom with which other boys were playing. 
Judgment must be for the defendant where evidence was 
lacking that the rope was left in such place and manner 
that men of average foresight would have anticipated danger, 
(N. H. Supreme Ct.).. . | 400,066. 


Hazardous Condition—Where, because of the position of two 
doors on a hallway, it was impossible for a person, in passing, 
to avoid the danger of being struck by the opening of one 


or both, the condition was hazardous as a matter of law. 
(N. Y. App. Div.).. .] 400,057. 


Attractive Nuisance.—A minor was drowned when held be- 
neath the water by the suction created when a swimming 
pool was drained. Such drainage was held not to constitute 
an attractive nuisance, and the municipality was absolved 
of liability since the maintenance of the pool constituted 
a governmental function. (Kan. Supreme Ct.).. .] 400,067. 


Sand Deposits.—To support an action for damages to land the 
evidence must show that the defendant negligently placed 
materials on his own land and that they were washed down 
on the plaintiff’s land and caused damage. (S. D. Supreme 
Ct.) . . .] 400,056. 


Broken Stairs.—In an action for injuries as a result of defective 
stairs it was held that the plaintiff assumed the risk, bar- 
ring recovery, where he knew of the dangerous condition 
and could have used other stairs. (N. J. Supreme Ct.)... 
1 400,069. 


Intimidation and Threats._-Defendant invaded the plaintiff's 
sick room and, as a result of his threats, plaintiff was per- 
manently disabled physically. The instructions were er- 
roneous in that they permitted the jury to assess large | 
damages for acts done without malice which were not 
necessarily unlawful. (Okla. Supreme Ct.)... 400,071. 


Defective Stair-tread.—Plaintiff slipped on defective stair-tread 
in defendant’s theatre. A statement of the manager that the 
tread should have been fixed is not admissible as an admis- 
sion because it was not made in the course of official duty. 
(N. J. Supreme Ct.).. .] 400,060. 


Volunteer.—Plaintiff sustained injuries while helping, at the 
request of the servant of defendant, replace a motor car on 
its tracks. There was no pressing necessity to protect the 
interests of the defendant, so the plaintiff was a volunteer 
and assumed the risk. (Ark. Supreme Ct.). . .[ 400,070. 


Test of Negligence.—In suit by a minor for injuries sustained 
when he tripped and fell over a bag of potatoes lying on 
the public side-walk outside the defendant’s store the 
test of negligence is whether the defendant exercised the 
care of a prudent person in a like situation. (U.S. C. C. A» 
2nd C.)... 400,063 
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Last Clear Chance Doctrine.—Under the doctrine of last clear 
chance a plaintiff must show affirmatively that the defense 
of contributory fault is not available, and in order to recover 
despite his own negligence, he is required to prove not only 
that he was ignorant of his peril, or unable to extricate 
himself therefrom, but that the defendant had actual knowl- 
edge of such ignorance or inability and after such knowledge 
had a clear opportunity to avoid injuring him by the exer- 
cise of ordinary care. (N. H. Supreme Ct.).. . 400,053 


Floods.—Property owners’ homes situated in a valley were 
swept away and destroyed by reason of flooded conditions 
alleged to have been caused by the negligent operation of 
defendant’s dam. The dam owner’s liability is not that of 
an insurer but he must use reasonable care in the construc- 
tion and operation of the dam. (Conn. Supreme Ct. of 
Errors.) . . . | 400,065. 


Malpractice.—A surgeon dropped a skin clip into plaintiff’s 
body during an operation. The defense to her suit was that 
the action was untimely brought. The defense was rejected 
on the ground that the statute of limitations was tolled 
during the period plaintiff was under defendant’s care and 
did not begin to run until plaintiff sought the advice of 
other physicians. (Cal. App. Ct.).. . | 400,054. 


LIFE 


Presumption of Death.—The fact that insured, suffering from 
nervous prostration, was last seen aboard a ferry boat was 
held insufficient to establish his death as of that date, and 
after seven-years’ unexplained absence, during which time 
the statute of limitations was tolled, the wife as beneficiary 
was allowed a recovery. (Wash. Supreme Ct.).. . 500,034. 


Belated Payment of Premiums.—Where the insured attempted 
a reinstatement of his lapsed policy, without complying 
with conditions as to proof of health, it was held that the 
insurer did not waive the conditions as to reinstatement by 
accepting payment and applying it to another indebtedness 
of the insured. (U. S. C. C. A., 9th C.).. . 500,030. 


Reinstatement of Lapsed Policy.—Where the insured made 
payment on a lapsed policy, but was killed before the in- 
surer received payment, it was held that there was no rein- 
statement of the lapsed policy even though the insurer had 
receipted the assessment. (N. Y. App. Div.)...{ 500,032. 


Evidence.—Hospital records, offered by the defense to show 
that the insured’s disability was the result of a diseased 
appendix rather than an accident, were held inadmissible 
because the person who made the records was not present 
in court. (Utah Supreme Ct.). . . | 500,035. 


Notice of Disability—Where the insured failed to give timely 
notice of his disability, he was excused because of mental 
incapacity and allowed a recovery of benefits accruing from 
the inception of the disability. (N. C. Supreme Ct.)... 
1 500,033. 


Res Adjudicata—To render a judgment res adjudicata in a 
subsequent suit on an insurance policy there must be a 
concurrence of four essentials, namely, identity of subject 
matter, of cause of action, of persons and parties, and in 
the quality of the persons for or against whom the claim is 


made. (Wash. Supreme Ct.).. .[ 500,031. 
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Accidental Death.—Where there is no evidence as to how the 
external force which caused the death was received, there 
is a presumption that the death was accidental. (Minn. 


Supreme Ct.)...{ 500,029. 


Proof of Disability—Plaintiff’s uncontradicted testimony that 
he was confined to his bed by his doctor’s orders, was held 
sufficient to take the case to the jury without the corrob- 
orating testimony of a physician. (N. J. Supreme Ct.)... 


{| 500,036. 


AUTOMOBILE 


Violation of Law of Road.—A directed verdict in a case 
involving a collision between a bicycle and an automobile 
should not be given for the automobilist merely because the 
bicyclist was proceeding on the wrong side of the road 
without lights. (Mass. Supreme Jud. Ct.)...{ 700,279. 


Photograph Admissible—A photograph which was taken after 
an accident, and after the vehicles had been replaced in 
order to take the picture, is admissible if the jury under- 
stood the circumstances, since the verity of the photograph 
depends on the testimony of the witnesses. (Ark. Supreme 
Ct.) . . . J 700,299 


Skidding.—A plaintiff was held not guilty of contributory neg- 
ligence as a matter of law when his vehicle skidded on an 
icy pavement, winding up on the left shoulder of the road 
where it was struck by an approaching automobile. (Minn. 
Supreme Ct.)...{ 700,286. 


Injury to Bus Passenger.—Where a passenger on a bus injures 
herself by falling into a luggage rack that is in normal 
view and in general use, such risk is apparent to the pas- 
senger and the carrier is absolved of all liability. (Mass. 
Supreme Jud. Ct.)... 700,293. 


Assumption of Risk.—Guests in a car did not assume the risk 
of accident by continuing to ride in a car which was being 
negligently driven, when they were far from home and 
there was no other means of conveyance available to them. 


(Mass. Supreme Jud. Ct.).. . 700,280. 


Bicycle Collision with Automobile.—In an action by a ten year 
old girl, injured while riding on a bicycle propelled by a 
twelve year old boy, recovery was based on the negligence 
of the defendant in failing to give a warning signal of the 
approach of his automobile. (Conn. Supreme Ct. of Errors.) 


’ 


Repair of Car.—An insurance company will be held liable for 
a second repair cost where it is shown by a preponderance 
of evidence that the original defect was not cured by the 
first repair job. (Ark. Supreme Ct.)...§ 700,291. 


Stopping Train.—Appellant’s servants, in making no effort to 
stop train and avoid hitting stalled car, were negligent 
when the view was unobstructed for several miles ahead 
of the accident. (Ark. Supreme Ct.). . .] 700,288. 


Speed and Intoxication.—The probative value of evidence per- 
taining to the intoxication of the plaintiff and speed of his 
car was for the jury to decide and the court, in rejecting the 
same, was not exercising legal discretion. (Ore. Supreme 


Ct.).. .] 700,289. 


THE INSURANCE LAW JOURNAL 


SSS 
LS NTN I AEN TI SNE AS St ET TE EE A EAN AE EO AEE STIS PIRES RS RE TT OTT GE NNT I LEI 


AUTOMOBILE—continued 


Limits of Coverage.—An insured cannot recover under a lia- 
bility policy when the policy endorsement states that the 
policy is not in effect while the vehicle covered is being 
used to transport persons, and the accident occurs while 
the insured is transporting boys. (N. H. Supreme Ct.)... 
{ 700,281. 


Fire-engine and Street-car Collision at Intersection—In an 
action by a fireman against a street-car company because 
of an intersection collision in which the motorman was 
negligent in failing to stop for the fire-engine, the giving 
of conflicting instructions as to the motorman’s duty was 
not prejudicial error. (Calif. App. Ct.)...{ 700,304. 


Wilful Misconduct of Driver—Where the injury is the proxi- 
mate result of the wilful misconduct of a driver in refusing 
to slow down when requested to do so by the owner of 
the car and other passengers, the driver is liable for injuries 
resulting to the passengers. (Calif. App. Ct.).. .] 700,306. 


Intoxication.—The burden of proof was on the respondent to 
establish by the evidence that appellant was negligent, due 
to intoxication, in the manner and way alleged, and that 
such negligence was the proximate cause of the injuries. 
(Wash. Supreme Ct.).. . 700,290. 


Size of Verdict—A $3000 verdict for injuries suffered in a 
collision was held not to be excessive where the evidence 
showed the plaintiff had been severely burned, his hands 
and face being covered with melted tar. (Minn, Supreme 
Ct.).. .§ 700,283. 


Contributory Negligence as Matter of Law.—Recovery for 
the death of a driver was denied on the ground that he had 
been guilty of contributory negligence as a matter of law 
when the evidence showed that he drove in front of an 
approaching train although the train was plainly visible and 
although there was a warning sign at the crossing. (Minn. 
Supreme Ct.).. .{ 700,284. 


Bus Collision.—In an action by a bus passenger injured in a 
collision the questions of the excessive speed of the bus, 
whether bus driver exercised reasonable care, and the prox- 
imate cause of the collision were for the jury. (Wash. Su- 


preme Ct.).. .§ 700,302. 


Driver Looking in Back Seat.—The plaintiff sustained injuries 
when the automobile in which she was riding as a guest 
overturned after skidding on a wet pavement. It was simple 
negligence and not wilful misconduct for the driver to look 
in the back seat while rounding a curve. (Calif. Supreme 


Ct.).. .J 700,303. 


Presumption of Ownership.—Where the defendant plainly ex 
plains how the license plates were improperly registered in 
his name, it completely destroys the presumption of the 
defendant’s ownership. (S. C. Supreme Ct.).. . | 700,292. 


Joint Enterprise.—In an action for the wrongful death of a 
passenger of a car killed in a collision with a towed truck, 
where the evidence conflicted as to whether deceased was 
a guest or engaged in a joint enterprise, it was error to 
instruct on the assumption that the parties were engaged 
in a joint enterprise, since such question was for the jury, 
(Ark. Supreme Ct.).. .§ 700,305. 


Credibility of Witness—Where a defendant, at the trial of a 
case brought by his mother-in-law, gave damaging testi- 
mony which might have been motivated by the hope of 
benefit from the plaintiff’s collection of damages from his 
insurer, the jury’s verdict for the defendant was not dis- 
turbed. (Minn. Supreme Ct.)...{ 700,285. 


Testing Brakes.—One who rents cars for hire has the right to 
introduce evidence as to the procedure followed in testing 
brakes on the cars when an action is brought against him 
by a person who was injured while a passenger in a rented 
car. (N. H. Supreme Ct.).. .{ 700,282. 


Ownership. of Railway Crossing—When two railroad com- 
panies jointly own a railroad which crosses a public high- 
way and jointly employ crossing watchmen to guard the 
crossing, the railroad companies are jointly and severally 
liable in an action based upon the negligence of a crossing 


watchman. (U. S. C. C. A., 7th C.)...9 700,298. 


Improper Question—Counsel for the plaintiff cannot ask 
prospective jurors whether they have any business connec- 
tions with an insurance company writing liability insurance. 
(Ark. Supreme Ct.).. . [ 700,300. 


Gross Negligence.—The mere fact that a defendant overran an 
intersection and, in attempting to turn, struck a telephone 
pole does not warrant an inference that he was ie of 
gross negligence. (Mass. Supreme Jud. Ct.)...{ 700,294. 


Jurisdiction.—Where a governmental agency is a co-defendant 
in a tort action, and applies for removal to the district 
court, it is necessary that all parties defendant join in the 


application for removal. 


(U. S. Dist. Ct, E. D. Mo.)... 


Duty of Guest When Driver Incapacitated—A guest having 
knowledge of an incapacity of the driver is under a duty 
to take such measures as are open to avoid a threatened 
injury, and failure to do so is contributory negligence. 


(Colo. Supreme Ct.).. . 700,296. 


Paragraph numbers following the digests refer to the appropriate selectives of the Insurance Law Reporting Service. 





